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QUANDARY OR QUEST: PROBLEMS OF DEVELOPING
COALBED METHANE AS AN ENERGY RESOURCE
KATHY JEAN FLAHERTY*

I. INTRODUCTION
A. Brief History
Unresolved disputes and lack of both decisive precedent and
obvious solutions have delayed the exploration, production and
development of underground coalbed methane gas reserves in the
United States. The purpose of this paper is to present some of the
issues and evaluate proposed solutions to the problems which plague
the exploitation of this valuable natural resource as a commercial
commodity.
The coal mining industry began in China around 300 A.D.'
First used for heat and smelting of metals, by the 1500s coal had
become important in factories in Europe in the manufacture of bricks,
glass, salt, and soap.2 Discovery of the coking process and the
subsequent Industrial Revolution caused coal to become the fuel of
choice and a much sought-after natural resource. In the United States,
this valuable underground commodity was severed from the surface by
grant, lease, or sale. These agreements were drawn up long before there
was any value realized in the methane inherent within the coal seams.
The modem difficulties regarding whether coal rights or gas rights
would carry the right to produce methane occurred due to the increased
recognition of both the volume and value of the methane through the
1970s fuel crisis era.3 Much research was funded by the federal
government during the 1970s and 1980s to identify and produce gas
from 'unconventional' sources, such as coalbed methane. Because of
this significant research and development effort, an enormous amount
of scientific and engineering data has been accumulated and is now
utilized in drilling and producing gas from this reservoir efficiently and
economically in commercial quantities.
Many of the current coal leases in the Appalachian Basin and
other coal-producing areas date back to the late 1800s through early

"StaffGeologist, Pennsylvania Geological Survey; B.A. State University of New York
at Binghamton; J.D., Duquesne University College of Law.
'See WORLD BOOK ENCYCLOPEDIA, 4, 731 (1989).
See id.
3
The first known coalbed methane field' was drilled in West Virginia during the 1930s.
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1900s with no mention of the methane.' In fact, the methane gas found
naturally with coal seams was thought to be a dangerous and
undesirable waste product which made extraction of the coal more
costly and considerably more dangerous to the underground miners.
Therefore, the methane in the coal had no value during this time.
Frequently, leases were drawn up conveying 'mineral' rights and this
phrase, now used and interpreted as a 'catch-all' for all mineral
substances by modem definition, did not have that broad scope
definition when the lease was written. The absence of specific terms
and consistency of language has resulted in a predictable lack of
uniformity in interpretation. So the question remains: who owns the
coalbed methane and who, therefore, has the right to produce the
methane? The problem, of course, is limited to the properties where the
coal estate has been severed. Because coal and coalbed methane
coexist within the coal formation, drilling to produce the methane
necessarily interferes with the extraction of the coal just as mining the
coal interferes with the drilling of wells. Courts and scholars have
sought guidance from definitions of "mineral", "gas", "coal" and basic
principles of American property law.
B. Coalbed Methane: Natural Gas or Coal?
1. Coalbed Methane
Coalbed methane is a natural gas formed over millions of years
from decayed organic matter which comprises the coal.' While some
of the gas migrates to other rock formations, much remains in the pores
and fractures of the coal formation. In a few isolated instances, most
notably Wetzel County, West Virginia, methane was produced from the
Pittsburgh coal seam in commercial quantities of up to 380 thousand
cubic feet per day during the 1930S.6 Otherwise, coalbed methane was
not regarded as a commercially collectable and salable resource until
the late 1970s; as such, mineral grants were not drawn up specifically
reserving or excepting that resource. Much litigation has occurred in
4

Methane was regarded throughout history and well into the 1900s as a hazard to mining it has traditionally been released to the atmosphere through vents, shafts, and various air circulation
techniques as required by statute in Pennsylvania. See Pennsylvania Bituminous Coal Mine Act, 52 PS
§§ 701-241 to -250 (West 1998).
'See P.H. PRICE AND A.J.W. HEADLEE, Physicaland Chemical PropertiesofNatural
Gas in West6 Virginia, 9 W.VA. GEOLOGIC SURVEY 52-54 (1937).
See id.
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an attempt to resolve the ambiguities in lease terms, particularly what
is meant by "all gas," "all coal," or "other minerals." Courts have
employed several strategies, variously holding that: (i) coalbed
methane is part of the coal and therefore was granted with a coal lease;
(ii) coalbed methane is a gas and was granted as part of the gas lease;
and (iii) "other minerals" may include gas when written into a coal
lease. As discussed in more detail below, 100 years of litigation has
yielded no clear-cut precedent and no bright line rule of law in
characterizing and resolving these issues.
a. Coalbed methane is part of the coal estate
Two main theories are apparent when considering the rights
granted by a coal lease. The first theory describes the rights granted by
a coal lease as only the right to mine and remove the coal.' This theory
does not broaden the interpretation to include any other minerals or gas
which may be encountered. Regarding what constitutes mining rights,
counsel for the defendant in Armstrong v. Maryland Coal Co.8 quotes
from Barringer and Adams:
It is a general rule of law that, when anything is granted,
all the means of attaining it and all the fruits and effects
of it are also granted; when uncontrolled by express
words of restriction all the powers pass which the law
considers to be incident to the grant for the full and
necessary enjoyment of it.... The right to work the
mine involves the right to penetrate the surface of the
soil for the minerals, to remove them in the manner
most advantageous to the mine owner, and to use such
means and process in mining and removing them as
may be necessary in the light of modem improvements
in the arts and sciences. 9
As the court held in Chartiersv. Mellon1 ° in 1893, "grant of the coal is
the grant of the right to remove it."'l

'See Armstrong v. Maryland Coal Co., 69 S.E. 195, 203 (W.Va. 1910).
'69 S.E. 195.
9
d. at 203 (quoting BARRINGER AND ADAMS, ON MINES AND MINING 576).
025 A. 597 (Pa. 1893).
"Id.at 599.
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The second theory, when considering the rights granted by a
coal lease, holds that the lease grants a property right to the rock unit
and anything within it. It has been argued that as long as the coalbed
methane is "bound within the coal seam in which it originated," it
necessarily belongs to the coal owner.' 2 This is characterized as a
'stratum' theory of coalbed methane ownership.' 3 Although they are not
convincing precedent, six cases have been decided under the theory that
coalbed methane must belong to the coal owner: U.S. Steel v. Hoge; 4
Rayburn v. USX Corp.;'5 PinnaclePetroleum Co. v. Jim Walter;' 6 Vines
v. McKenzie Methane; 7 NCNB Texas National Bank v. West;' 8 and
Southern Ute Indian v. Amoco Production Co. 9 The six cases are
briefly summarized below.
(i) In U.S .Steel v. Hoge, the Supreme Court of Pennsylvania
held that "gas as is present in coal must necessarily belong to the owner
of the coal, so long as it remains within his property and subject to his
exclusive dominion and control." 2' The court interpreted the language
in the deed conveying
[a]ll the coal of the Pittsburgh or River Vein
underlying all that certain tract of land... [t]ogether
with all the rights and privileges necessary and useful
in the mining and removing of said coal, including the
right of mining without leaving any support... the
right of ventilation and drainage and of access to the
mines for men and materials ....The parties of the
first part [surface owners] hereby reserve the right to
drill and operate through said coal for oil and gas
without being held liable for any damages. 2'

'23NCNB Texas National Bank, N.A. v. West,631 So.2d 212, 224 (Ala. 1993).
See Jeff L. Lewin, Unlocking the Fire: A Proposal For Judicial or Legislative
Determination of the Ownership of Coalbed Methane, 94 W.VA.L.REV. 563, 626 (1992).
'4468 A.2d 1380 (Pa. 1983).
"5No. 85-G-2661-W, 1987 WL 470907 (N.D.Ala. W. Div. July 29, 1987).
' 6No. CV-87-3012 (Cir.Ct. Mobile County, Ala. July 28, 1989) (unpublished).
7619 So.2d 1305 (Ala. 1993).
18631 So.2d at 224 (Ala. 1993).
'29 119 F.3d 816 (10th Cir. 1997).
0United States Steel Corp. v. Hoge, 468 A.2d at 1383.
2
Id. at 1382.
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22
2
Kier v. Peterson was cited as precedent in Hoge.23 The Kier
court determined that the subterranean salt owner was entitled to the oil
that was commingled with it, as salt could not be produced without also
removing the oil.24 This same reasoning was applied in Hoge, despite
the fact that methane and coal are obtainable through vastly different
means. They are separable and separately produced minerals, and as
such the removal of coalbed methane does not affect the value or the
performance of the coal. 25 The Hoge court did not distinguish this case
from Kier, instead providing a general rule that "subterranean gas is
owned by whoever has title to the property in which the gas is resting,"
and therefore the owner of the coalbed methane is the coal owner.26
(ii) In July, 1987, the United States District Court for the
Northern District of Alabama, Western Division decided the case of
Rayburn v. USX Corp.27 This concerned a 1960 mineral lease granted
to USX Corporation in which the grantor excepted oil and gas rights.28
USX contended that methane, inherent to the coalbed, passed with the
mineral rights while the plaintiffs argued that the methane fell within
the gas exception. 29 The court looked to facts and circumstances
existing at the time of construction and execution of the instrument to
determine general intent of the parties.30 Portions of the USX lease
required that casing be cemented in place through the coals (a standard
requirement in the oil and gas industry for safety and other reasons) and
the requirement was interpreted by the court to mean that coalbed
methane was not to be made available to any oil and gas operator.3
Because the coalbed methane was "unavailable" to the gas lessee, it was
determined by the court to have been severed with the coal estate and
was therefore property of USX Corporation. 32 The court did not
determine ownership of coalbed methane as a matter of law, relying
instead on their interpretation of this instrument.33

221862 WL 5054 (Pa. 1861).
23468 A.2d at 1383.
241862 WL at *4.
25
1d. at *3.
26468 A.2d at 1388.
'No. 85-G-2661-W, 1987 WL 470907 (N.D.Ala. W. Div. July 29, 1987).
2
See id. at * 1.
2
See id.
30
See id.
3 See id.
32See id. at *3.
33See id.
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(iii) The plaintiff in the 1989 case of PinnaclePetroleum Co.
v. Jim Walter Resources, Inc.34 claimed title to the coalbed methane
under a 1978 lease from the fee simple owners of oil, gas, and all other
minerals except coal. The defendants claim that their 1984 coal lease
expressly granted the coalbed methane within the coal seams. Citing
only Hoge as authority, the Pinnacle court granted partial summary
judgment in favor of defendant coal lessee. No explanation for their
determination that the coal owner has absolute title to the coalbed
methane as a matter of law was included in the court's letter opinion."
(iv) Vines v. McKenzie Methane was decided in 1993.36 The
Supreme Court of Alabama, "in keeping with earlier Alabama law
construing mineral leases,... [held] that an express grant of 'all coal'
necessarily implies the grant of coalbed methane gas, unless the
language of the grant itself prevents this construction. 3' 7 The court in
Vines v. McKenzie cited Hoge,Rayburn, and CarbonCounty v. Baird,3 8
a 1992 13th District Court (Montana) decision as precedent.
39
(v) The holding in NCNB Texas NationalBank, N.A. v. West,
also a 1993 decision, addressed the issue that the Alabama Supreme
Court had refused to decide as a matter of law in prior controversies:
"whether a deed conveying all the coal and connected mining rights
owned by the grantor, but specifically reserving the grantor's rights to
all of the gas on the property, also reserves to the grantor all of the
coabed methane gas." 40 Relying heavily on the 'precedent' established
by Hoge, Rayburn, Vines, and Carbon County, the NCNB court held
that
the holder of the coal estate has the right to recover in
situ such gas as may be found within the coal seam.
However, once that gas escapes unrecovered from the
coal seam and migrates into other strata, then the
holder of the gas estate has the right to reduce to
possession the coalbed methane gas from the other
strata.4

-' No.
35

CV-87-3012 (Cir.Ct. Mobile County, Ala. July 28, 1989) (unpublished).
See id. at 630.
36619 So.2d 1305 (Ala. 1993).
37
1d. at 1309.
381992 WL 464786 ((Mont. Dist. Dec 15, 1992). This decision was reversed in 1995.
'9631 So.2d 212,224 (Ala. 1993).
4Id. at 213.
4
"Id. at 229.
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(vi) A six to three decision of the Tenth Circuit Court of
Appeals reversed the 1995 decision of the U.S. District Court in
Southern Ute Indians v. Amoco Production Company.42 The issue
before the appellate court was whether the Tribe was the successor in
interest to coalbed methane.4 3 Therefore they first had to decide
whether coalbed methane was included as part of the 1909 and 1910
coal reservation.'
The Tenth Circuit examined the plain meaning of the 1909 and
1910 Coal Lands Acts, which it determined were to reserve coal.45
However, coalbed methane is not mentioned in the language of the
statute, so the court looked for the specific intent of Congress to reserve
only the rock portion of the coal. In concluding that Congress had no
such specific intent, the court stated:
We are thus unable to conclude that Congress formed
a specific intent to convey [coalbed methane] as a gas
given the uncertainty that Congress viewed [coalbed
methane] as a component distinct from solid rock coal,
knew that it had a value, and purposefully chose to
reject that value. As a consequence, we are persuaded
that the 1909 and 1910 Acts are ambiguous with
respect to Congress' specific intent regarding [coalbed
methane] .46
The court of appeals then looked to congressional intent by
examining the context in which the 1909 and 1910 statutes were
written. In the face of evidence that Congress rejected a broad
reservation of"all minerals" in favor of a narrow reservation of"all the
coal,"47 the majority decided that this reservation was ambiguous. The
court stated that the issue must be decided "in favor of the sovereign,
... [which] persuade[d] us that [coalbed methane] was reserved to the
The Tenth Circuit found it unlikely that the
United States."4
Government would want "to hold on to the solid bituminous core of

42

Southern Ute Indian Tribe v. Amoco Production Company, 119 F.3d 816 (10th Cir. 1997);
see infra p. 342 for case history.
4 See 119 F.3d at 820.
44
See id.
45
See id. at 828.
46
1d. at 824.
4
11d. at 826.
",Id
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these coal deposits, but... make no claim to the thin layer of molecules
of [coalbed methane] which coats the surfaces."49
These six cases illustrate the confusion and poor precedent that
has been established supporting the conclusion that coalbed methane is
part of the coal estate and extraction rights are included with the coal
lease.
b. Coalbed methane is gas
Jeff Lewin suggests, in his article Unlocking the Fire: A
ProposalFor Judicialor Legislative Determination of Ownership of
CoalbedMethane, that the states in the western portion of the United
States generally do not have the same conflict as the eastern states
between the coal owners and gas owners. Much of the coal in the west
is too deep to mine and ownership is more certain."0 For the proponents
of the theory that "coalbed methane belongs to the gas owners," 1995
was a significant year. Two key cases were settled in favor of the gas
owners, seriously challenging the earlier decisions favoring coal
owners.
(i) Carbon County v. Baird was initially decided in the
Thirteenth Judicial District, Carbon County, Montana in 1992. 5 ' That
lower court decision favored the coal owner, stating as a conclusion of
law that "[c]oal seam methane is part of the coal and of the coal estate
and was included in the conveyance of 'coal and coal rights'.. ."52 The
court also concluded that Carbon County had no right to lease, and
Florentine (the oil and gas lessee) had no right to drill for oil and gas.53
In doing so, Florentine had trespassed and should be required to remove
the casing, plug the well, and pay damages of one dollar. 4 Again, the
precedent cited included Hoge, Rayburn, and the unpublished Pinnacle
case.
On appeal in 1995, the Supreme Court of Montana addressed
the issue of whether "coal seam methane gas [is] a constituent part of
the coal estate. 0 5 The court looked to the intention of the parties from

491d. at 823.
"'See Lewin, supra note 13, at 575-76.

" 1992 WL 464786 (Mont. Dist. Dec. 15, 1992).
2
1d. at *5.
3
See id.
54See id.
"Carbon County, Mont. v. Baird, 1992 WL 464786 (Mont.Dist.), rev'd sub nom. Carbon
County v. Florentine Exploration & Prxluction, Inc., 898 P.2d 680, 681 (Mont. 1995).
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the writing of the lease alone, stating "[W]hile a reservation of the right
to drill for oil and gas is not found in the deed to Union Reserve (the
coal owner), the express grant of one specific mineral does not imply
the grant of all other minerals not referred to in the grant. 5 6 The court
distinguished Hoge on the basis that the Pennsylvania court looked
beyond the plain meaning of the reservation and concluded that what
was not reserved was granted.17 Rayburn was distinguished because of
the Alabama court's interpretation of the USX lease requirement that
casing be cemented through the coal by any oil and gas operator who
was to drill through the coals. Further, this court pointed out that in
1920 when the Hoge coal lease was granted and in 1960 when the
Rayburn coal lease was granted, methane was considered to be a waste
product, unlike in 1984 when coal rights were granted from Carbon
County to Union Reserve.58 The Montana court distinguished Vines
because of the lack of grant of "other minerals" under the coal lease in
Carbon County; such phrasing has led to many ambiguities.5 NCNB
was distinguished based on differing theories of gas ownership:
nonownership theory in Alabama, and ownership-in-place theory in
Montana. 60
(ii) The Montana court also looked to the U.S. District Court
in Colorado in Southern Ute Indian Tribe v. Amoco. 6 1 In that case, the
Southern Ute Indians claimed that tracts of land restored to the tribe in
1938 containing the reservation of coal included a reservation of the
coal seam methane. The court looked to the plain, ordinary, dictionary
meaning of coal and gas. The court decided that the coal which was
reserved by the United States in 1909 under the Coal Lands Act,62 and
returned to the Tribe in 1938, "unambiguously referred only to solid
matter in reserving to federal government coal in certain western
lands., 63 The Act "did not reserve to [the] government, coalbed
The district court also
methane gas contained in coal strata."'

56898 P.2d at 684.
"Id. at 683-84.
58
See id. at 684.
'91d.at 684-85.
6Id. at 685. Ownership in place theory states that as long as they remain in the ground, oil
and gas are part ofthe realty. Nonownership theory states that actual possession is necessary to establish
ownership of the gas. Id.
61874 F.Supp. 1142 (1995).
6Coal Lands Acts of 1909, 30 U.S.C. § 81 (1986).
63874 F.Supp. at 1144.
"Id.
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considered the congressional intent at the time the Coal Lands Act was
written. When the Acts were passed in 1909 and 1910, not only was
coalbed methane not known to be a valuable mineral, but coal was the
primary focus for energy resources in the United States. In testimony
to Congress in 1907, economic geologist Marius Campbell stated:
"Coal... is the fuel of the present, and, so far as it can be seen, will
continue to lead.. . for a long time to come."65 The court concluded
that gas rights had been conveyed to homesteadersin 1909-1910 along
with the surface and all mineral rights except solid rock coal, and those
rights included coalbed methane. (This case was reversed by the Tenth
Circuit Court of Appeals in 1997,66 and it was finally decided in favor
of Amoco in the U.S. Supreme Court in 1999.67)
Applying the same analysis used in UteIndian Tribe to Carbon
County, the Montana Supreme Court used a dictionary to determine that
coal and gas are mutually exclusive.68 Insofar as the coal rights granted
to Union Reserve conveyed mineable coal, and the coal seam gas is not
obtained through strip or underground mining methods, it cannot be
considered as part of the coal conveyance. The Montana Supreme
Court reversed the decision in Carbon County in favor of the gas
owner, Florentine.6 9
Also of importance to coalbed methane case law are two United
States Department of the Interior opinions concerning the nature of
coalbed methane as it relates to coalbed gas in federally-held coal
deposits. "Ownership of and Right to extract Coalbed Gas in Federal
Coal Deposits" was published in 1981.70 The discussion centers on the
intention of the federal government at the time they took reservations
to the coal in tracts in the western United States in 1909 and 1910." 1
The same was true as to the oil and gas reservations in 1920.72
Analyzing the language and intent of the various legislative records, the
Interior Department concluded that quite clearly, coalbed methane was

6

ld. at 1156 (quoting MARIUS R. CAMPBELL, CONTRIBUTIONS TO ECONOMIC GEOLOGY,
1906, PARTII -COAL, LIGNrrE,AND PEAT. U.S.G.S. BULLETIN 316, 5-6,H.R. Doc. No. 823, 59th cong.,
2d Sess. (1906)).
66See 119 F.3d 816 (10th Cir. 1997).
67
See Amoco Production Company v. Southern Ute Indian Tribe, 119 S.Ct. 1719 (1999).
"See 898 P.2d at 686.
69
See id.at 689.
7
°Ownership of and Right to Extract Coalbed Gas in Federal Coal Deposits, 88 Interior Dec.
538 (1981). 7
,See id. at 540-44.
7See id. at 544-45.
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not reserved as part of the coal. It is a gas and reservation of the gas
encompasses the coalbed methane.73
The Department of the Interior evaluated coalbed methane
ownership as it related to one lease for oil and gas in the Jicarilla
Apache reservation in New Mexico.74 Again, they concluded that "the
lease unambiguously granted Mobil the right to produce any coalbed
The Department of the Interior
methane found within the lease. 7'
found that "[w]here the general intent to lease all gasses is clear, the
as a gas in [the
absence of specific intent to include coalbed methane
76
lease] ... cannot create a reservation of that gas.
On June 7, 1999, the United States Supreme Court handed
down their opinion in the matter of Amoco ProductionCo. v. Southern
Ute Indian Tribe,77 which reversed the Court of Appeals decision. The
issue addressed by the Supreme Court was whether coalbed methane
gas was regarded as a constituent of coal when the Coal Lands Acts
documents which reserved the "coal" were written by Congress in 1909
and 1910.78 The Court held that Congress was referring to the solid
rock fuel substance by their use of the word "coal. 79 In their analysis,
the Court considered the chemistry and composition of coal as it was
understood in 1909 and 1910.80
The Court also looked to the context of the Coal Lands Acts of
1909 and 1910 as well as similar Congressional land grant acts of the
early 1900s.81 The goal of the Coal Lands Acts was examined, and
determined to be two-fold: (1) to establish agricultural settlements, and
(2) to provide coal resources for the growing nation.82 Looking to the
energy sources utilized during this era in United States history, the
Court concluded that coal - the solid rock substance - was the primary
fuel sought.83 They determined that Congress was using the term "coal"
in an ordinary and plain-meaning sense.84 Additionally, the Court noted

at 549.
73See id.
74
See Rights to Coalbed Methane Under an Oil and Gas Lease for Lands in the Jicarilla
Apache Reservation, 98 Interior Dec. 59 (1990).
71ld.
at 59.
76
1d.
7526 U.S. 865 (1999).
78See id. at 867-68.
"See id. at 880.
"'Seeid. at 873-74.
"See id. at 875-78.
at 1723.
"See id.
at 1726.
"See id.
"See id. at 875.
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that when Congress wanted to reserve other rights, such as gas, it did
so in explicit terms. 85 Further, the Court noted that coalbed methane
was considered to be a hazardous waste product; the only desirable
commodity was, after all, the solid rock coal.86 Taking a further step,
the Court, considering the Tribe's argument that an estate split between
coal and coalbed methane was impractical as justification for Congress'
reservation of all rights, stated:
The right to dissipate the [coalbed methane] gas where
reasonable and necessary to mine the coal does not,
however, imply the ownership of the gas in the first
instance. Rather it simply reflects the established
common-law right of the owner of one mineral estate
to use, and even damage, a neighboring estate as
necessary and reasonable to the extraction of his own
minerals.87
c. What are "other minerals"?
Much of the ambiguity surrounding the mineral, oil and gas
and coal leases involves the use of the phrase "and other minerals" in
the lease documents and the interpretation of those words many decades
later. The typical mineral lease "grants, leases and lets exclusively unto
Lessee for the purpose of investigating, exploring, prospecting, drilling
and mining for, producing and owning oil, gas and all other minerals."8 8
This language causes concern because of the 'open' or 'unlimited'
phrasing. There is an inherent risk to the lessor because of this
openness; minerals, as yet undiscovered or which have no value at the
time the contract is written, may be deemed to have been negotiated.
Some courts have recognized this risk and have applied a conservative
interpretation, whereas others have been much more expansive.
Predictably, confusion pervades.
A typical judicial response to an ambiguous lease is to examine
each instance on its own merits. "[E]ach case must be decided on its
own facts including the language of the grant, surrounding
circumstances and the intent of the parties if such evidence can be

85

See id.
"See id. at 1725.
7
1d. at 1727.
W. HEMINGwAY, THE LAW OF OIL AND GAS, A3.1, 910 (3RD ED. 199 1).
"[RICHARD

1999-2000]

COALBED METHANE

ascertained." 9 When the Pennsylvania Supreme Court decided Hoge
in 1983, however, they abandoned the concept of limiting the
interpretation to the circumstances and intent of the parties. The court
applied a broader meaning to the language of the lease. Hoge
concerned a coal severance deed executed in 1920,90 which the court
determined to include the right to drill for and sell the coalbed
methane. 9' As previously mentioned, that lease granted
[a]ll the coal of the Pittsburgh or River Vein
underlying all that certain tract of land situate in...
[tiogether with all the rights and privileges necessary
and useful in the mining and removing of said coal,
including the right of mining without leaving any
support... , the right of ventilation and drainage and
of access to the mines for men and materials .... The
parties of the first part hereby reserve the right to drill
and operate through said coal for oil and gas without
being held liable for any damages.92
In 'pretzel logic' fashion, the court decided that since coalbed methane
was merely a dangerous waste product when the lease was written in
1920, the lessor could not have meant to reserve the rights to the
methane. 93 Therefore, these rights must have been granted to the lessee
along with the coal.94 Conversely, why would the lessor have granted
rights to a known hazardous waste product to a 'coal and other mineral'
lessee? It makes no sense that the lessor would have negotiated away
a waste product. The most likely scenario is that neither of these events
occurred; the coalbed methane was simply ignored for more than sixty
years. Neither party considered it to be part of the lease agreement until
it became an economic resource. The later oil and gas lease, however,
recognized the coalbed methane as a commercial gas.
The court in Stewart v. Sohio95 held that "mineral" encompasses
all minerals, including oil and gas, unless specifically excepted. In
Stewart, the U.S. District Court for the Eastern District of Illinois cited
"Puget Mill Co. v. Ducey, 96 P.2d 571, 574 (Wash. 1939).
9OSee 468 A.2d at 1382.
9
'See id. at 1385.
92
1d. at 1382.
93
See id. at 1385.
94See id.
95202 F. Supp. 952 (E.D. 11. 1962).
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State Supreme Court in Nance v. Donk9 6 as
the holding of the Illinois
97
binding precedent:
We have long followed the universally accepted
doctrine that where the language used in a deed has a
settled legal meaning, the intention of the parties must
be gathered from the instrument itself and extrinsic
evidence is not admissible to aid in its construction..
. In a series of Illinois decisions in the early 1940s, it
was held, as in the majority of other jurisdictions, that
a conveyance of 'all coal and other mineral' has a
settled legal meaning and does include oil and gas,
with incidental exploration, development and
production rights.98
Since Nance v. Donk was decided in 1958, it has represented the
established Illinois case law. The Stewart court rigidly adhered to that
interpretation, although evidence was introduced to show that the
parties did not intend oil and gas rights to be granted with the coal.
The case of Kunkel v. Meridian Oil Co. 99 dealt with a 1902
mineral reservation which read:
[R]eserving and excepting from said lands however,
such as are now known, or shall hereafter be
ascertained, to contain coal or iron or other mineral
and also the use of such surface ground as may be
necessary for mining operations; and the right to
access to such reserved and excepted coal and iron or
mineral lands, for the purpose ofexploring, developing
100
and working the same ....
Kunkel also dealt with an alteration of that reservation in 1907:
[E]xcepting and reserving unto the party of the first
part, its successors and assigns, forever, all minerals of

(111. 1958).
See 202 F. Supp. at 955.
"Id
"775 P.2d 470 (Wash. Ct. App. 1989).
'0d.at 471.
96I5 N.E.2d 97
97
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any nature whatsoever upon or in said land, including
coal and iron, and also the use of such surface ground
as may be necessary for exploring for and mining or
otherwise extracting and carrying away the same.'0 '
This wording evolved from a mineral reservation taken by the railroad
on forty million acres of land granted to the railroad in 1864.102
Between 1882 and 1906, as properties were sold by the railroad, they
took various mineral reservations to "coal or iron" and "coal or iron or
other minerals."'1 3 By the end of 1902, reservations of "coal or iron or
other minerals, including gas and oil" were frequently used.'1 4
Argument ensued when the subsequent owner, Kunkel, requested a
court interpretation and was advised that the reservations included only
iron and coal.'0 5 The Washington Court of Appeals, however, held that
the reservation could not be limited to iron and coal because "[t]he
authority to explore and extract distinguishes this deed from one which
must be construed as it pertains to surface minerals." 106 Therefore, the
court concluded that oil and gas must have been included in the grant.
In 1983, the Fifth District Appellate Court of Illinois decided
the case of Gelfius v. Chapman.17 Interestingly, this case involved an
oil and gas lease which incorporated the phrases "other minerals" and
"exploring, operating and developing."' 8 The court held that the
phrase, 'and other minerals,' "has no power to modify the precedent
grant of land and enlarge the specific reservation of 1/4 interest in the
gas and oil rights," and therefore 'other minerals' in an oil and gas lease
does not include the coal.' 0 9 Both the Gelfius and Stewart courts looked
to the intention of the contracting parties, but 'other minerals' was
interpreted differently in each case. It was a catchall phrase in the
Stewart coal lease and disregarded altogether in Gefius.

10l1d
02

1 See
03

id.

1d.

'OSSee id. at 472.
'61d.
at 474.
'07454 N.E.2d 1047 (11.App. Ct. 1983).
'O'Id. at 1048.
9
1O
d.
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I. HISTORY AND PAST PRACTICE OF COAL AND OIL AND GAS
OPERATIONS

A. Inherent Conflict
Conflict between the mining of coal and the drilling of oil and
gas wells was apparent early in oil and gas industry history. In
Allegheny County, Pennsylvania (the site of the famous McDonald oil
field), court reports contain many references to coal miners seeking
injunctions against oil and gas operators to prevent drilling through
their mines. Any injunctions that were granted were soon overturned.
Disgruntled coal miners sometimes took the law into their own hands;
in 1891, for example, they cut through the casing of drilling wells." 0
The very act of drilling gas and oil wells in coal areas
necessarily interferes with coal seams. Productive zones for oil and gas
wells lie under the coal, and wells therefore must be drilled through the
coal horizons. Because of the hazards to mines and miners, there are
laws in place to protect the coal strata, mine integrity, and miners from
any possible dangers caused by the drilling of wells. In Pennsylvania
there are requirements for well spacing in areas where mineable coal
exists in order to minimize penetration through the coal. ," Oil and gas
operators are required to cement steel casing in the borehole through
the coal seams. Coal owners are notified of all wells to be drilled
through their seams in order to give the owners an opportunity to
object." 2 Once a well is drilled, the coal operator must leave a pillar of
coal around the wellbore for support and protection." 13 Because of the
stringent requirements for substantial pillars, some coal operators have
recently begun charging fees as a form of compensation for the coal
which must be left in place in exchange for their approval of the
proposed well location.' 14

""See Cheryl L. Cozart and John A. Harper, Oil & Gas Developments in Pennsylvaniain
1991, 4 PA. GEOLOGICAL SuRv. PR 205, 3 (1993).
"'See Pennsylvania Coal and Gas Resource Coordination Act, 58 PA. CONS. STAT.
ANN. § 507 (West 1996).
"'See id. at §601.202.
"'See id.at § 601.214.
'"lnterview with Thomas Flaherty, Ill, Chief of Technical Services at the PA DEP,
Bureau of Oil and Gas Management (March, 1996).
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B. Public Policy to Produce Both Methane and Coal
1. Preventing Waste and Maximizing Recovery
The chief goal of any methane/ coal dispute must necessarily
be the maximum production of the essential energy resources with
minimum waste and environmental damage. It is in the best interests
of all involved to focus efforts on coordinating the effective resolution
of a methane capturing plan in order to cease the unnecessary waste and
destruction that continues while the two industries clash.
Ventilation and degasification boreholes associated with
underground mining operations contributed an estimated 305 billion
cubic feet of methane to the atmosphere in 1987 alone." 5 "[M]ethane
has 25-30 times more 'radiative effect' (than carbon dioxide), and
scientists believe that increased methane concentrations are responsible
for roughly 15-20% of the global warming."' 6
Because coal continues to be such an important fuel source,
coal and natural gas activities must be coordinated. Incentives should
be offered by the state or federal government for capture of the
methane, which otherwise would be vented into the atmosphere in the
course of preparing a mine and actively mining a coal seam.
Pennsylvania does not offer any such incentives; to drill and produce
gas from a new well, a permit must be obtained. The well is then
subject to spacing requirements which were written for wells targeting
deeper formations at higher pressures. From the first coalbed methane
well permitted on September 24, 1987, to the most recent on June 7,
1999, a total of only 209 coalbed methane well permits have been
granted in Pennsylvania.' 17 Only eighty-one completions have been
reported, and as of February 2000, production figures for only twentysix coalbed methane wells have been reported to the Commonwealth of
Pennsylvania. 18 Several wells have been plugged, and many of the
permits may have expired before the drilling occurred. Nationwide,
production of coalbed methane in 1995 was estimated to exceed 800

"'See Lewin, supra note 13, at 583.
"61d. at 585.
"7 Interview with Thomas Flaherty, IllI,Chief of Technical Services at the PA DEP, Bureau
of Oil and Gas Management (Oct. 4, 1999). Permitting has been required by law since 1956, and the
September 24, 1987 date reflects the granting of the first permit specifically for the drilling and
production of coalbed methane gas.
'Interview with Cheryl L. Cozart, Chief of the Wells Information Section at PA DCNR,
Bureau of Topographic and Geologic Survey, Subsurface Geology Division (February 14,2000).
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Bcf, with over 6600 producing wells in 1992."9 Coalbed methane is a
viable resource which we cannot afford to waste either economically or
environmentally.
2. Health and Safety
Imagining the old-time coal miner preparing to descend the
mine shaft for a long, dark day's work conjures up images of a stooped,
sooty-faced boy or young man, carrying a lantern, miner's pick, shovel,
lunch pail and a caged canary. Canaries, known to be sensitive to the
poisonous methane gas, functioned as a warning system for the miners.
When the bird fell dead to the bottom of the cage, the men knew the air
was unsafe and evacuated the mine. Not all were so fortunate.
Through mining history, many workers were injured or killed by the
noxious gas.
Modem mining involves implementation of federal and state
codes for strict safety standards. One of those requirements is that
degasification boreholes must be drilled to vent the methane gas from
the coal strata. 12' Exhaust fans are utilized for intake and to circulate
fresh air into the working areas and remove the gas. Because the
function ofa "ventilation" or "degasification" borehole is different from
a "production" gas well, the drilling method, casing, and other hardware
requirements are different. A ventilation borehole, for example, would
use PVC pipe to case the well bore. A well drilled to or through coal,
for purposes of producing gas for capture into a pipeline, would have
several concentric layers of steel casing, each cemented back to surface.
As early as 1891, it was recognized that use of two concentric
layers of casing cemented in place twenty-five feet below the coal was
sufficient to protect gas from leaking out of the producing well and into
the mine, and to protect the steel casing from corrosion by acidic mine
water inherent in coal formations. 21 Most states have enacted statutes
describing the casing requirements and, as such, cite health, safety,
1 22
environmental, and economic reasons for the requirements.

" 9See Elizabeth A. McClanahan, CoalbedMethane: Myths, Facts& Legends ofitsHistory
-and-the Legislative & RegulatoryClimate Into the 21st Century,48 OKLA. L. REV. 471,474 (1995).
'2 See Pennsylvania Bituminous Coal Mine Act, 52 PA. CONS. STAT. §701-242 to -250
(West 1999).
2
'See Rend v. Venture Oil Co., 48 F. 248,251 (C.C.W.D. Pa. Nov. 18,1891).
'22See generally ALA CODE § 9-17-6 (c) (1999); ALASKA STAT. § 31.05.030(d)(3) (Michie
1998); ARIZ. REV. STAT. § 27-516(A)(I) (1999); ARK.CODE ANN. §§ 15-72-206, 15-71-I 10(bX I XA)
(Michie 1999); CALPUB. RES.CODE §§ 3219-3220(West 1998); COLO. REV. STAT. § 34-61-105 (1999);
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Statutory law in Pennsylvania also provided that drilling through the
coal required the notification of the coal owner.'2 3 Coal owners
preferred that wells be drilled in support pillars left standing in the
mines or in abandoned sections of the mine to minimize risk to the
workers. 2 4 Additional precautions required that wells abandoned by
well operators be plugged in such
a manner as to prevent water, gas,
1 25
and oil from entering the mine.
III. ANALYSIS
A. Confusing Decisions Make Poor Precedent
1. US. Steel v. Hoge
A case frequently cited as precedent with regard to coalbed
methane ownership is the 1983 Pennsylvania'Supreme Court decision
of US. Steel Corp. v. Hoge. 126 In determining what landowners
intended to exclude from their reservations, that court determined that
the methane must be part of the grant of coal rights. 27 The case
originated in the Greene County, Pennsylvania Court of Common
Pleas. 28 It was initiated by U.S. Steel against the oil and gas operator,
Cunningham, to enjoin him from hydrofracturing the coal formation for
the purpose of enhancing recovery of methane from the coal.' 29 U.S.
Steel complained of "intrusion and trespass upon its coal seam
property" and irreparable injury due to hydrofracture. 30 U.S. Steel also
"sought to preserve its right, title and ownership of the coal" and
wanted "a determination of the ownership and right to develop the
KY REV. STAT. ANN. § 353.100 (Michie 1998); N.J. STAT. ANN. § 13:1 M-2(k) ('West 1999); N.C. GEN.
STAT. § 113-389 (1998); OHIO REV. CODE ANN. § 1509.12 (Anderson 1999); 52 PA. CONS. STAT. §
2204(a) (1998); TEX. NAT. RES. CODE ANN. § 86.003 (West 1997); WASH. REV.CODE § 78.52.155(e)
(1998); W. VA.
CODE §22-6-18 (1999).
123See Pennsylvania Oil and Gas Act of 1984, Act 1984-223, Ch. 2, § 201(b); Oil and Gas
Conservation24Law, 58 PA. CONS. STAT. §406(A) (West 1999).
Mansfield Coal & Coke Co. v. Royal Gas Co., 8 PITISBURGH L.J.
70 (1896).
125See 58 PA. CONS. STAT. § 601.210 (West, 1996).
26468 A.2d 1380 (Pa. 1983).
27
' See
28

id.
at 1385.
See id.
at 1381.

' 29SeeU.S. Steel Corp.v. Hoge450 A2d 162,164-65 (Pa. SuperCt. 1982),oveuledby468
A.2d 1380 (Pa. 1983). See id. at 1382. Hydrofracturing is a standard oil and gas industry practice
whereby chemicals and sand are pressure-pumped into the wellbore to fracture the rock and open
crevices for the natural gas to escape from the rock to the pipeline. Id. at 165 n. 5.
"OId. at 165.
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coalbed gas in the portion of the Pittsburgh seam beneath the two
surface tracts."'31 The chancellor decided in part for Cunningham by
permitting drilling and production of the coalbed methane, and in part
for U.S. Steel by disallowing the hydrofracture' 32
In its appeal, U.S.Steel argued that "the chancellor erred in
concluding that the title to the coalbed gas or the right to recover it did33
not pass to the coal owners by the coal severance deeds in question." 1
U.S. Steel advanced five arguments to defend its position that it had
legal title to the coalbed methane gas. U.S. Steel's first argument was
that its "fee simple interest in the coal embraces everything in the
geological stratum comprising the coal vein."' 134 The court disagreed
with U.S. Steel's interpretation, which it had based on the reading of
several very old cases. Rather, the court concured with the conclusion
offered by Craig and Myers, in their article, OwnershipofMethane Gas
in Coal Beds: 131
Pennsylvania law has long recognized the possibility
of separate ownership of each of the valuable
constituent parts of a given tract. The owner of each
mineral has all the rights of a fee owner as to that
mineral in addition to the right to use the surface
insofar as6 such use is necessary to extract the
3
mineral. 1
U.S. Steel's second argument was that "at the time of the
execution of the severance deeds, coal and coalbed gas were commonly
identified, and insofar as questions of ownership were concerned,
'137
considered as essentially different aspects of the same substance."
The opinion of the court differed here again, agreeing instead with the
chancellor's finding in the court below that it was not common
knowledge at the time of the severance that coal and coalbed methane
had common origins or that they coexisted. 3 The superior court

1

id.

32

1 1d.

1131d.
"41d. at 166.

135Craig and Myers, Ownershipof Methane Gas in Coal Beds, 24 ROCKY MTN. M[N.
L. INST. 767 (1978).
136450 A.2d at 168.
37

1 1d.
38

1 See id. at 169.
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further pointed out that Pennsylvania's peculiar "Dunham rule," popular
at the time of the coal severance, states that natural gas is not a mineral,
and therefore could not have been intended to pass3 9 under a coal
severance lease even if it mentioned "other minerals."'
The third argument advanced by U.S. Steel is that rights of an
oil and gas owner to drill through the coal to recover gas "does not
include the reservation of the right to recover the coalbed gas contained
in the coal seam."' 4 ° For a third time, the Pennsylvania Superior Court
agreed with the findings of the chancellor: "[T]he practice in the gas
industry was to take gas from any stratum or geological formation
Upon
which produced it in paying or marketable quantities.""''
exhaustion of gas in that stratum, wells were drilled deeper to another
producing horizon and so on, as deep as the technology of the time
allowed.'4 2 To this day, "drill deepers" are such a common event that
the Pennsylvania Department of Conservation and Natural Resources,
Bureau of Topographic and Geologic Survey keeps statistics on such
wells. 143
Fourthly, U.S. Steel argued that because they had the right to
ventilate the gas from the mines, they had an absolute right to the gas.'44
The superior court, however, preferred the chancellor's reasoning yet
again:
[I]f the coal owner reduces the coalbed gas to his
possession as it is released incidental to mining the
coal and removed from the mine pursuant to the right
of ventilation rather than wasting it into the
atmosphere, then he is entitled to its possession and the
profits from its sale, if any, just as the chancellor held.
Based on these cases we cannot conclude, however,
has an absolute right to all coalbed
that the coal owner
14 5
gas in place.
1391d
14°ld
1411id
42

1 See id.
'43Dericks and other drilling hardware were permanent fixtures at well sites through the
1920s and drill-deepers were routine. Later, so-called "portable rigs" became popular. Nowadays, it is
so costly to bring a rig onto a drill site that the hole is drilled to the deepest formation likely to produce,
frequently with several other productive zones "ehind pipe". The well is ready to be plugged back and
completed in a shallower formation at a later time.
44450 A.2d at 170.
'451d. at 172.
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The fifth argument advanced by U.S. Steel is one of public
policy and efficient production of natural resources. 4 6 The superior
court opined that this issue was already resolved in the fourth argument.
The superior court concluded with an affirmation47of the final decree of
the chancellor in favor of the oil and gas lessor.
In 1983, the Pennsylvania Supreme Court reversed U.S. Steel
v. Hoge, holding that "[s]uch gas as is present in coal must necessarily
belong to the owner of the coal, so long as it remains within his
property and subject to his exclusive dominion and control." 41 Further,
the court stated that when a landowner conveys a portion of the
property, it cannot be deemed to have retained a portion of it. '9 This
court obviously adhered rigidly to a "stratum theory" against precedent
and property conveyance law. The Pennsylvania Supreme Court found
it to be "inconceivable that the parties intended a reservation of all
types of gas."'5 0 The court asked, "Why would a party retain the right
to something which is only a waste product with well-known dangerous
propensities?"' 5' So in its attempt to interpret the language of the coal
deed of 1920, the Pennsylvania Supreme Court said that since it is
ridiculous for the grantorto have reserved the rights to the methane,
52
the rights must have been taken by the grantee with the coal rights.
This is an equally ridiculous position. The Pennsylvania Supreme
Court broadened the explicit right of U.S. Steel to mine the Pittsburgh
coal seam to also include a grant of "implicit" rights to the coalbed

methane. 113

Further, the Pennsylvania Supreme Court reformulated the
explicit rights reserved by the grantor to drill and produce natural gas,
and removed one of the gas-bearing formations from their reservation.
Other than merely stating the facts as presented in the Court of
Common Pleas and in the Pennsylvania Superior Court cases, the
Pennsylvania Supreme Court did not consider the analysis or precedent
cited by those lower courts. Instead, it saw fit to establish a new
precedent and apply its interpretation of the intent of the parties to the
1920 deed that could not have been conceived at that time.

'6See id.
147See id. at 172-73.
''468 A.2d at 1383.
149See id.
"Old. at 1384-85.
1511d.
"'Id.at 1385.
1531d.
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Unfortunately, this confusing decision has been relied upon as
precedent around the country and has resulted in greater confusion
surrounding coalbed methane ownership in several key cases that were
decided after Hoge.'54
2. Rayburn v. USX
USX was deeded all the mineral rights except oil and gas
granted by Raybum and others. The grant read:
[T]he undersigned Grantors do hereby grant, bargain,
sell, and convey unto the said United States Steel
Corporation the minerals and mining rights, except oil
and gas and the right to explore for and remove the
same, in the following described land .... Grantors
herein covenant and agree that any right to explore for
or produce oil and gas, or to drill wells for the
exploration for or production of oil and gas in the
above-described lands shall be subject to the
requirement that all coal seams located in said lands
penetrated in such exploration or drilling operations
shall be encased or grouted off, except those which
may be specifically exempted by United States Steel
Corporation in writing. The grout plug or casing shall
extend from fifty (50) feet above the top of such seam
to fifty (50) feet below the bottom of said seam, all
casing being securely grouted in place. If all casing is
removed upon abandonment the holes shall be plugged
with grout for a distance extending from fifty (50) feet
above the top of each coal seam to fifty (50) feet below
the bottom of such seam. The United States Steel
Corporation, its successors or assigns, shall be notified
prior to encasing or grouting of coal seams, such
notice

"See generally Carbon County v. Baird, 1992 WL 464786 (Mont.Dist.), rev d sub nom.
Carbon County v. Florentine Exploration & Production, Inc., 898 P.2d 680, 681 (Mont. 1995);
N.C.N.B. Texas National Bank, N.A. v. West, 631 S.2d 212 (Ala. 1993); Vines v. McKenzie Methane
Corp., 619 S.2d 1305 (Ala. 1993).
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to include the location
of the. hole or holes to be
5
encased or grouted.' 1
Both parties argued that they had ownership rights to drill and
produce coalbed methane.' 5 6 Plaintiffs claimed methane as gas while
the defendants claimed the methane to be an inherent part of the coal,
the rights to which were passed to them under their mineral rights deed.
The court never considered this issue but relied on language in the
lease.'5 7
In an absurd misinterpretation of the purpose of casing and grouting off
the coal seams penetrated by a borehole, the U.S. District Court for the
Northern District of Alabama decided that "the clearly expressed
intention is that the methane in the coal bed not be available to any well
drilled by the grantors who reserved the oil and gas, or to their heirs or
assigns. Otherwise,
the words 'encased or grouted off' would be
8
meaningless."1
In fact, by the time this case was decided in 1987, it had been
an oil and gas industry practice for nearly 100 years to case off any
coals encountered during drilling for health and safety reasons. Such
safety provisions were used to prevent water, gas, or oil from invading
the coals and jeopardizing the health or safety of miners.5 9 Later
environmental statutes, enacted to protect ground water supplies, made
the use of casing, which is cemented through the coal seams (notorious
for their water content), a matter of statutory law."6 Modem methane
wells produce enormous quantities of water initially, which must be
collected and removed from the site for proper disposal consistent with
modem law. Casing through the shallow groundwater zones above the
coals helps to prevent water entry into the well, and conserves these
freshwater supplies.' 6' Wells drilled through coal seams are required
to be cased to prevent migration of gas or fluids into the mine (where

'Raybum v. USXCorp.,No. 85-G-2661-W, 1987 WL470907(N.D.Aa. W. Div. July 29,
1987).
' 6See id. at *1.
"'See id. at *2 - *3.
Ifjld at *3.
9

13See Rend v. Venture Oil Co., 48 F. 248, 251 (189 1); Mansfield Coal & Coke Co.
v. The Royal Gas Co., 8 PITTSBURGH L.J. 70, 74 (1896).
160
See generally35 PA. CONS. STAT. §§ 691.1-.8 (West 1999).
16 'See 58 PA. CONS. STAT. § 601.207 (West 1996).
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coal has been removed)
or to prevent future migration (where coal has
62
not yet been mined).
USX, based in Pennsylvania, with major holdings and
operations in this state, undoubtedly knew of these casing requirements
and wrote them directly into their leases for their own protection and
safety. It is conceivable that they used the same format in all their areas
of operations. Casing has nothingto do with preserving the methane in
the coal seam for themselves, but has everything to do with compliance
regarding health, safety, and environmental regulations, and the
preservation ofhydrogeologic and geologic integrity. 63 Like Hoge, the
Rayburn case is unfortunately frequently cited as precedent." 6
However, it seems unlikely this case will survive a court
challenge. The court in Rayburn significantly misinterpreted the
purpose of casing and cementing wells - a standard practice of the oil
and gas industries since 1891.
B. Good Precedent at Last?
The 1999 U.S. Supreme Court decision in Amoco Production
Company v. Southern Ute Indian Tribe dealt with federal legislative
reservations of minerals on land patents. 65 This case clearly provides
a federal question, unlike most of the other coalbed methane cases.
Although some aspects are not applicable in other jurisdictions, the
reasoning of the Court may be applied to similar matters. In their
opinion, the United States Supreme Court has given guidance in the
form of their two-step evaluation strategy for interpretation of language
of mineral reservation. 166 The Court's opinion clearly illustrates that
absent explicit language of reservation, the parties need (1) to look to
the time period in which the mineral rights were severed, and (2)
analyze the reservations that were taken without succumbing to the
temptation to apply modem scientific thought, terminology, technology,
definition, or economic considerations to the fact. 67 This is important
to maintain the integrity and historical context of the documents as they
1'See id.
'63See id.
64
SSee generally Vines v. McKenzie Methane, 619 So.2d 1305 (Ala. 1993); Carbon County
v. Baird, 1992 WL 464786 (Mont.Dist.), rev'd sub nom. Carbon County v. Florentine Exploration &
Production, Inc.,
898 P.2d 680, 681 (Mont. 1995).
165See 526 U.S. 865.
'6See
id. at 873-74.
67
1 See id.at 874.
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were written. The present meander of case law on the coalbed methane
ownership issue demonstrates the need for this careful consideration
and analysis.
C. Proposed Federal Legislative Solutions
The Energy Policy Act of 1992, Ownership of Coalbed
Methane (E-Pact) was introduced on October 24, 1992 to take effect
three years hence. 6 By requiring that states resolve their coalbed
methane ownership problems by October 24, 1995, or become subject
to this federal regulation, Congress hoped to provide incentives for
coalbed methane development. 6 9 Initially, seven states were targeted
to be affected by this regulation: Illinois, Indiana, Kentucky,
Pennsylvania, Tennessee, Ohio, and West Virginia.'"0 These states
were
selected because of impediments to coalbed methane
development due to ownership disputes. 7' They lack statutes,
regulations, or case law which would encourage the development of the
coalbed methane. In these states, little or no development exists, but
the potential does. West Virginia was removed from the list because it
implemented a state-enforced program to settle ownership disputes.'72
Ohio was removed from the list because of state resolutions which were
passed in opposition.' 73
E-PACT does not propose any ownership resolution. It forces
pooling by requiring conflicting owners of coalbed methane to enter
into the development of a drilling unit.' 74 Where conflict exists, funds
are escrowed until the issue is resolved by a competent state
jurisdiction.'75 Some of the regulations covered in E-PACT include the
following: establishment of spacing units, pooling orders, escrow
accounts, authorization to drill and stimulate coalbed methane wells,
notice and objection, hearings and decisions with regard to objections,
plugging of methane76wells, venting of methane for safety and appealing
adverse decisions.

'"See
60 F. Reg. 47920 (1995) (to be codified at 43 C.F.R. pt. 3170).
69
1 See id. at 47920-21.
'77OSee
id. at 47921.
1
1 See id.
'7 See id.
17See id.
74
1 See id.
17See

id.

' 6See id.at 47922.
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The United States Environmental Protection Agency has
established a Coalbed Methane Outreach Program to encourage coal
mine operators in the United States to remove and use methane that
otherwise would be wasted during the mining process. 7 7 The EPA is
working with the mining industry to identify projects for methane
recovery, to identify and address obstacles to development, and
promote awareness both within communities and other industries.17
The goals of the program are to help the industry tackle the legal,79
institutional, and regulatory barriers to successful methane recovery. 1
Three successful projects are currently underway. One involves a gas
enrichment process which removes carbon dioxide, oxygen, nitrogen,
and water vapor from the coalbed methane to increase the volume of
gas available for market. 8 0 In July of 1999, the project was processing
five million cubic feet of gas per day.' 8 ' A second project involves
vertical degassification wells, which amounted to pipeline sales of 189
million cubic feet of gas in 1995.182 The third project recovered 506
using a
million cubic feet of gas in 1996, in advance of mining
183
combination of vertical wells and horizontal boreholes.
D. Proposed State Legislative Solutions
Coalbed methane ownership continues to be a controversial
issue, primarily in Illinois, Indiana, Kentucky, Ohio, Pennsylvania,
Tennessee and West Virginia. Recently, Virginia and West Virginia
enacted statutes to deal with coalbed methane production. In Virginia,
the law precludes the state from issuing drilling permits until the driller
proves notice, the right to drill, and signed consent from the coal
operator. 184 West Virginia requires similar notice and signed consent

'7See<www.epa.gov/rgytgmj/specinit/p2/volprog/coalbed.htm>, U.S. Environmental
Protection Agency Document No. 6202J, A Guide for Methane Mitigation Projects (1996),
and U.S. Environmental Protection Agency Document No. 68919, Identifying Opportunities for
Methane Recovery at U.S. Coal Mines (1997).
7
See <www.epa.gov/rgytgrnj/specinit/p2/volprog/coalbed.htm>.
""See id.
'See <http://yosemite.epa.gov/methane/cmophome.nsf>.
181Methane Recovery and Use Projects in the U.S.., Blacksville #1, Blacksville #2,
Humphrey #7, and Loveridge #22-WV, <http://yosemite.epa.gov/methane/cmophome.nsf>.
'82Methane Recovery and Use Projects in the U.S., Federal #2-WV,
gov/methane/cmophome.nsf>.
<http://yosemite.epa.
183Methane Recovery and Use Projects in the US., Pinnacle #50-WV,
gov/methane/cmophome.nsf>.
<http://yosemite.epa.
'84See Va. CODE ANN. §45.1 - 361.29 to .30 (Michie 1999).
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from the coal operator. 85 In both Virginia and West Virginia, hearings
can be requested where the parties are uncooperative, or when coal
owners cannot be identified or located. 86 Both states also require
conflicting claimants' costs and proceeds to be held in escrow. 87
The EPA's Coalbed Methane Outreach Program has provided
economic analyses, information on bonds, grants, leans, tax credits and
tax exemptions, loan guarantees, research facilities, as well as a myriad
of reports detailing profiles of gassy mines, environmental benefits,
methane emission reductions, and examples of profitable uses of
coalbed methane just to name a few. 88 The EPA has shown a sincere
commitment to help interested parties capture methane, and has
provided much of the basic research necessary to initiate successful
coalbed methane recovery operations.
In Illinois, coal owners have the right to vent methane, even
though methane rights are leased by another party. The methane lessee,
however, may be entitled to damages due to waste. 8 9 Illinois is a
"nonownership" theory state, meaning that title to oil and gas does not
vest until it is found and reduced to possession. The right is not to own
but rather to search for and produce. Other states with similar theories
include Indiana, Kentucky, Ohio, Alabama, Louisiana and Utah.' 90
Ownership theory, which states that a mineral estate is severable from
the land, is adhered to in Pennsylvania, Tennessee, West Virginia,
Colorado, Mississippi, Montana, New Mexico, Virginia and
Washington.' 9'
Generally, states such as Alabama, a nonownership state, have
held that the coalbed methane belongs to the coal owner as a matter of
law. 192 "[T]he need for continuity and predictability in the law of real
property and minerals" were stressed as reasons to ignore "minor
distractions" in facts or rationale, between cases such as Hoge and this
conflict. 19

"SSee W. VA. CODE § 22-21-7 (1999).
1
86See Va. CODE ANN. § 45.1-36.35; W. VA. CODE § 22-21-7 (1999).
'87See McClanahan, supra note 120, at 542.
1S8See U.S. Environmental Protection Agency Document NO. 6202J, A Guide
for Methane Mitigation Projects: A Guide for Southwestern Pennsylvania (June, 1995), EPA/
430-R-95-008.
189See McClanahan, supra note 120, at 507.
19'See Richard W. HEMINGWAY, THE LAW OF OIL AND GAS 29 (3rd ed. 199 1).
9See id at 551-53 and n. 595.

'9'See 631 So.2d at 229.
93

' 1d. at 218.
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In July of 1995, the Supreme Court of Montana reversed the
district court's decision that methane was an inherent part of the coal in
Carbon County v. Baird.94 Shortly after the district court's decision in
1993, the Montana legislature enacted 82-1-111, MCA as an
amendment to 15-1-101,MCA and 82-11-101,MCA.' 9'
That
amendment defined 'gas' to include methane. 196 Thus, on appeal, the
Montana Supreme Court was able to reverse the lower court's decision
and hold that the owner of the natural gas estate has the right to drill for
and produce the coalbed methane.' 97
The coal industry and oil and gas industry in Pennsylvania has
not been successful in resolving their differences or cooperating with
regard to ownership of the methane. Although there have been several
meetings and attempts to come to a resolution, the two factions have
been unable to do so. The president of the Independent Oil and Gas
Association of Pennsylvania, Mr. Lou D'Amico, advises that the two
groups "foresee no resolution near term," and that they had "agreed to
disagree," as of their last meeting in July of 1995.' 9'
IV. COMPROMISES AND SOLUTIONS: SUGGESTIONS FOR
PENNSYLVANIA

Any effective solution to the ownership issues inhibiting the
growth of the coalbed methane industry must address all aspects of the
problem, including the property, safety, economic, and public policy
concerns. Independent gas producers who specialize in drilling and
production of coalbed methane in Pennsylvania offered some insight
regarding their opinions on the methane ownership issue. Grateful to
have any guidance, they rely heavily on Hoge, so not surprisingly, their
attitude is that the coalbed methane is owned by the coal owner. One
operator commented that he negotiates farmout agreements with the
coal owner in order to obtain the right to drill and produce gas; "the
original mineral owner (the coal grantor) does not have the right to the
methane because he does not have the right to the coal."' 99 This

'94898 P.2d 680, 681 (Mont. 1995).
195See
id.
'96See id. at 689.
197See id.
'"Interview with Lou D'Amico, President of the Independent Oil and Gas Association of
Pennsylvania (March 1996).
'"Interview with anonymous coalbed methane operator (February, 1996).
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operator adheres to a generalized interpretation of the holding in Hoge,
that the coal owner owns the coalbed methane.
Two attorneys who specialize in oil and gas law were
interviewed regarding their approaches to determining methane
ownership. The first of these attorneys, Joseph L. Robinson, Esq., took
a conservative approach. His key advice in researching a property for
a coalbed methane operator was to look very carefully at the title,
examining each and every instrument recorded, studying every work.20 0
He suggested that although Hoge is regarded as the law of the land,
items may be missing from the chain of title that would compellingly
lead a searcher to another conclusion.20 ' Otherwise, he said, he falls
back on the Hoge decision.20 2
Mr. Robinson pointed out the importance of examining the oil
and gas severance. For example, was it a grant, an exception, or a tax
sale?2 3 The intent of the parties at the time of the severance is also
crucial. 2 In those instances he will clearly regard the excepting party
and not the coal owner as the owner of the coalbed methane. He crafts
the new document according to the needs of the lessor, lessee, and
project. In such cases, this approach would work well with modem
documents which are more likely to specifically mention coalbed
methane. Unfortunately, the older documents are fraught with
ambiguities.20 5 During a more recent discussion,20 6 the attorney advised
me that he also considers the United States Supreme Court ruling in
Amoco v. Ute207 important and tempers his approach accordingly.
The second attorney conducts a "priority of severance" search
to determine who owns the right to extract coalbed methane.20 8 In the
title search, he looks back to the oldest severance. 9 If the coal
severance occurred prior to the oil and gas severance, the coal owner
has rights to the coalbed methane. 1 0 If the oil and gas severance was
created prior to the coal lease, the coalbed methane is deemed to
2
°°See
2

interview with Joseph L. Robinson, Esq., Pittsburgh, PA (March, 1996).
'See id.
2
02see

203

id.

See id.
2
0'See id.
205
See id.
2
°6See interview with Joseph L. Robinson, Esq., Pittsburgh, PA (February, 2000).
20
See Amoco Production Company v. Southern Ute Indian Tribe, 119 S.Ct. 1719
(1999).
2

°81nterview with attorney who prefers to remain anonymous (March, 1996).
"See id.
2
tSee id.
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belong to the gas owner. Until the Pennsylvania Superior Court
decision in Hiltabidle v. BBC/DRI Blacklick Joint Venture, 211 this
attorney advised his clients to obtain a farmout from the coal owner and
negotiate surface easements from the surface owner. 1 2 The easements
granted permission to use the surface of the tract for drilling a well, as
surface rights usually do not accompany coal mining rights.213
However, in Hiltabidle v. BBC/DRI Blacklick Joint Venture, the court
maintained, as in Hoge, the coal owner owns the coalbed methane, and
that rights to the surface are implied "to the extent necessary" to extract
the coalbed methane. 214 Thus, this attorney no longer considers a
farmout from the coal owner or an easement from the surface owner
necessary.215 On properties which were never leased for coal, oil, or
gas, a new lease specific to coalbed methane.is drafted.216
Neither approach is ideal. In light of Hoge, where the true
intent of the parties is disregarded in favor of a new interpretation, any
intent interpreted by language in the lease may not be of any
consequence. Both methods leave the original coal grantor without the
opportunity to negotiate a coalbed methane lease, because both assume
that if there is a coal operator, then he is the owner of the methane and
royalties are paid to him. Conventional natural gas wells produce gas
from limestone, sandstone, shale, or chert reservoirs and start with a
high initial flow and decline over a life span of several decades.2 17
Conversely, coalbed methane wells start with a low initial flow and
increase for several years before they begin to decline. The average
economic life span for a coalbed methane well is thirty-five to forty
2 8 Coalbed methane has become an economic venture only
years. 218
during the last twenty or so years, due to improved technology, better
scientific understanding of coal as a reservoir, and improved

2

"See 02336PGH96 (Pa. Super. Ct. Sept. 23, 1997), reh"g denied (Pa. Super Ct. Dec.

8, 1997).

12

1 See
213

interview with attorney (March, 1996).
See id.
24
1See 02336PGH96, 14.
21
sSee interview with anonymous attorney (February, 2000).
216
See id.
2
"Annual production figures for many of the conventional wells drilled in
Pennsylvania are available in the public files located in the Pittsburgh office of the Pennsylvania
400 Waterfront Drive, Pittsburgh, PA 15222.
Geological 2Survey,
1
aSee interview with Antonette K. Markowski, Staff Geologist with the
Department of Conservation and Natural Resources, Bureau of Topographic and Geologic
Survey (March, 1996).
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completion techniques.1 9 It is unreasonable to say that the original
mineral owner negotiated and leased this unrealized resource at all,
much less was fully cognizant of its value. Holders of old coal leases
stand to reap windfall profits and benefit from a newly recognized
valuable resource.
Existing case law would support a compromise between the
coal owner and oil and gas rights owner such that both resources could
be developed and produced efficiently and economically. This could be
done with considerably less environmental damage than is presently
occurring. Such a solution was approached by the Pennsylvania
Superior Court in their decision in U.S. Steel v. Hoge. Although the
decision was unfortunately reversed in the Pennsylvania Supreme Court
in 1983,220 the reasoning and precedent relied upon are intriguing and
merit reconsideration as a possible compromise. The research
originated with the chancellor of the Court of Common Pleas of Greene
County, Civil Division, Nos. 682 and 691 .221 Because it agreed with the
analysis and decision of the lower court, the Pennsylvania Superior
Court reiterated the chancellor's comments.222 In that case, U.S. Steel
argued that since their coal lease gave them the right to ventilate the
coalbed methane from the mine, they actually acquired absolute
ownership of the coalbed methane. 223 The chancellor in the court below
held that
[t]he right of the owner of the coal to ventilate the
mine, legally is that and nothing more. It gives the
coal owners the right to bring fresh air into the mine
and draw stale air, gases and fumes out of the mine,
and to waste the coal bed gas, or capture it at its
pleasure, in the course of mining, but this creates no
property right by reason thereof in the coal bed gas,
except that the coal owner, if he chooses, could
capture the gas released in the course of the mining
224
operation and make separate sale of it.

2 19

See id.

22
°See 468
22

A.2d 1380 (Pa. 1983).
450 A.2d at 162.
1211d. at 170-73.
22
1d. at 165. Actually, a state statute requires that mines be ventilated. See Pennsylvania
Bituminous Coal Mine Act, 52 PA. CONS. STAT. §§701-242 (1961).
224450

A.2d at 170.
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The court relied on the 1862 case of Kier v. Peterson. In that
case, oil began to be produced with brine (the target mineral) some six
years after the brine well was drilled. 225 The lease only granted Kier the
right to drill salt water wells and mine coal.226 When oil began to
commingle with the brine, the lessor brought an action to recover the
oil and any profits from sale of the oil. 227 The court determined that
because the petroleum was produced together with the salt water and
that they were inseparable until they were out of the ground, requiring
Kier's effort to remove the petroleum from the workings of the salt
removal equipment, petroleum that was produced in salt operations
belonged to Kier.22 ' A concurring opinion by Judge Woodward more
eloquently explains the rights of the parties: "The grant of the right to
take salt was the grant of all incidental rights which were indispensable
to the exercise of the main one... the Kiers, in lawful possession of both
(oil and brine) before separation, were to control the work of
were in lawful possession of each after that work was
separation, and 229
,
accomplished.
The significance is that based on Kier v. Peterson,which has
been good law since 1862, a coal owner has rights to produce methane
in the course of mining coal Methane could be captured and sold to a
utility company. Later, after the mine has been sealed and the mining
permit expires, the wells could be taken over by a cooperating oil and
gas company for continued maintenance and production.
In his article, Lewin proposes a similar compromise between
the coal and gas industries. 230 His "successive ownership" theory
suggests that the coal operator has the exclusive right to degasify coal
seams in advance of mining. 21 The coal operator then loses that right
as soon as the mining is completed, and does not have rights to any
other gas bearing strata, including the rubble or gob after the mining is
complete.232 Lewin also proposes a theory of "mutual simultaneous
rights;" in that instance, the gas owners would have title to the coalbed

22

.See 1862 WL 5054 at *3.
See id. at *2.
227
See id.
at * 1.
226

22

.See id.at *4.

29

concurring).
1d. at *5 (Woodward, J.,
note
13,
at 563.
Lewin,
supra
23See
231
See id. at 615.

232See id
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methane, but the coal owner would have the right to capture, remove
and sell gas in the mining process.233
A cooperative solution such as suggested by the chancellor in
the Common Pleas Hoge case and by Lewin would be readily adaptable
in Pennsylvania. Coal owners could identify a gas operator/partner and
together they could obtain a lease from the surface owner to conduct
drilling operations. The partners could procure a gas well permit and
proceed to drill degasification boreholes, using steel casing and
hardware appropriate for production wells. These boreholes, previously
open to atmosphere, could be pipelined together. The gas would be
collected and sold at a profit to utility companies for distribution. Under
this scenario the coal companies would realize an economic benefit
which would in itself be an incentive to capture the gas. On
completion of mine workings, the wells, drilled as a cooperative effort,
could be turned over to the gas owner/ partner for maintenance and
production. Only minor changes would be required in the current oil
and gas statutes. As they are presently written, the laws require
minimal spacing between wells. 234 To adequately degasify a coal seam,
the wells should be spaced closer than the regulated 1000 feet. A coal
lease rarely follows property boundaries as they exist on the surface;
adequate well spacing will likely interfere with the 330-foot distance
requirement from property boundaries.235 If those requirements could
be amended for coalbed methane well purposes, then several public
policy issues could be better served: (1) more natural gas reserves
would be available; (2) far less gas would be wasted through release
into the atmosphere, resulting in cleaner air and less damage to the
delicate ozone layer; (3) with the coal and gas industries working
together in cooperation, better plans for degasification and ultimately
less gaseous mines would be safer; and (4) there would be less waste of
coal because of the cooperative planning of the two entities.
One added bonus for allowing coal companies to drill
degasification wells for production purposes is that inconsistencies and
self-contradicting laws regulating the oil, gas, and mining activity in
Pennsylvania would be eliminated. As the law presently exists, any
waste of gas, such as releasing it into the atmosphere, is prohibited.236

23

See id. at 642.

24

' See Pennsylvania Coal and Gas Resource Coordination Act, Act of December 18, 1984,

Act No. 214,235P.L. 1069,58 PS §507 (West, 1996).
See id.
236

See Oil and Gas Conservation Law, 58 PA. CONS. STAT. § 401 (1999).
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Yet that law does not pertain to the billions of cubic feet released from
degasification boreholes. 23' Regulations may need to be amended to
encourage coal operators to convert degasification wells to production
wells and to drill degasification programs years in advance of mining.
V. CONCLUSIONS

Billions of cubic feet of methane are being released to the
atmosphere annually during the coal mining process. Not only is this
wasteful, but it .is dangerous to the health and well-being of all who
inhabit our planet. Although the gas and coal industries have been
reluctant to come to an agreement and resolve to work cooperatively,
there are viable solutions to the coalbed methane ownership disputes in
Pennsylvania. The ultimate goal should be to produce greater
quantities of both coal and gas to provide fuel and prevent harm to the
environment. With government incentives such as those being
discussed in West Virginia with the EPA Outreach Program, in
conjunction with state legislature cooperation, it will become more
difficult for the gas and coal factions not to resolve their differences.

237

See Pennsylvania Bituminous Coal Mine Act, 58 PA. CONS. STAT. §§ 241-50 (1999).

